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ABSTRACT
This article discusses the fairness and legality of

competency testing programs for the handicapped. The following
concerns are addressed: (1) exemptions for handicapped students; (2)
individual determinations; (3) differential diplomas and standards;
and (4) differential assessment procedures. A discussion of the legal
implications indicates that, althouqh the Federal Constitution,
statutes, and requlations (as well as comparable provisions in many
states) provide handicapped persons with special protection against
unfair and discriminating practices, neither they nor the courts
provide specific guidance regarding competency testing of handicapped
students. This paper suggests that if parents and policy-makers
decide to apply competency testing programs to handicapped students,
they should avoid any uniform approach and consider instead an
approach based upon individual determinations. (Author/EB)
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L INTRODLICTION

The growing movement among many states and local
sch 1l districts to require students to pass a proficiency or
competency test before they are cligible for a high school
diploma has gencrated an abundant literature! discussing its
impact on educators, public schools and society gencrally.
Very little. however, has been written that provides guidance
on whether or to what extent competency testing programs
should apply to handicapped children.

In an article in the September 1977 issuc of
Clearinghowse Review.? one of the authors presented six arcas
of concern about the competency testing movement that raise
legal and policy questions: (1) the potential for racial
discrimenation; (2) inadequate advance notice and phase-in
periods prior to the initial use of the tests: (3) possible lack of
psychometric validity or reliability of the tests: i4) inadequate
match between the instructional program and the test: (5)

* Sttt Attorness, Center for Law and Fducanon, Inc. 6
Appran Way, Cambridge. Mass. 02138, (617) 495-4666. Mr.
MeClung works part-time at the Center and part-time as
an education law consultant

| Sees e g the nine articles on the topic of Competencies as
the  Gim of  Educanion. EDUCATIONAL LEADERSHIP
{Noverber 1977). )

McCleng. Competency Testing: Potential for Discrimination,
I CHEARINGHOUSE REY. 43948 (September 1977)
[hereinafter cited as Competency Testing], For a summary
of this arccle and some model program provisions, <o¢
MeClung, Aree Competency Teweng Programs Forr” [egal”
PHI DEITA KAFPAN 397400 (February 197K)
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inadequate remedial instruction that creates or reintorees
tracking: and (6) unfair apportionment of responsibility for
test failures between students and educators.

Many of these concerns also apply to handicapped
students, but the previous article did not specifically consider
the special set of concerns that competency testing programs
raise for handicapped children. This article discusse.: some
issues concerning the fairness and legality of competency
testing programs for the handicapped by raising questions
about (1) exemptions for handicapped students, (2) individual
determinations. (3) diticrential diplomas aad standards, and
(4) differential assessment proced:tres. The article reflects
some preliminary thoughts about these questions. and is
offered as the beginning of a dialogue, sirce other questions
and issues of cqual or greater importance may emerge after
further discussion and deliberation.

It.  EXEMPTIONS FOR HANDICAPPED
STUDENTS

The first question for handicapped students, as for non-
handicapped students, is whether they should be required to
pass a competency test as a prerequisite to a high school
diploma. Many of the arguments for and against such a
requirement for handicapped students are similar to those
made with respect to non-handicapped students. Such
programs, for example. may have constructive potential to
increase proficiency in basic skills and to enhance the meaning
of a diploma, but they also have potential to discriminate
unfairly against students and to undercut the broader goals of
public education.? There are also special concerns about the

K] See. e ¢ Competenoy Tesnng, suprd note 20 at

44K

479-41,
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A legahty of competency testing ot handweapped
gudents  (hhe  the special dithculty of far assessmemt
procednres, diseussed below) that might lead parents and
puticy-makers to Lavor total exemption for all handicapped
~tudents, with noe change m graduation requiements. The
recent changes in special education progrioms and practices
tegqinred by the pew lederal Fdueation tor Al Handscapped
Chiltren vt of 19750 (for example. the emphasis on
Indrvdiahized Fducatton Programs and annual evaluations of

tarnes

these programs®) mayv be another teison patents and policy-
mahkers mreht Livor exemption tor handweapped students.
One  approach would  be  to exempt
handicapped students trom the competeriey testing pragram
entnely, with no change m graduation requirements for these
One problem® with this approach 15 that some
handicapped  students  witl want and  need  the  same
competency testing proveam proveded to non-handicapped
sLadents, even f the program offered the same diploma and
ditterential standards (as below). Therefare, af
handicapped students are exempted from the competein.y
testing requurement, they should be givencthe option of taking
the test 1l thevso deade 11 pohiey-makers decide not to exempt
handicapoed children from the competency testing program,
discussed  below before

theretore

students

deseribed

they should consider the assues

dectding upon the exact nature of the requirement.

Hl.  INDIVIDUALIZED DETERMINATIONS

Teoa deasion s made to apply competeney testing
programs to handicapped children, carworking assumptiaon is
that no umtorm appraach for all handicapped children is
cquitable due tothe nan-uniformity of a group ranging from
children with minor to severe handicaps. This heterogeneity
that decistons bt the nature
particpatron n the program should be made on o
.‘\.|\|\

supLes trtent of

ar idual

and

4 o Pdecation for AN Handicapped Chaldren Acr of 1975,
Pub 1T No 9441420 08 coditied ar 2001 N C0 (S0 e
wo and s implementing regatattons at 45 C.F.RO§1 204

s Seo note
Another

infra

problem i~ that cxemptions might cen-
nepative sncentines  For oexaniple, would  some
“horderline” stadents and  their parents seek out a spectal
sdicatton chisstheation in order to o quahlity for the hand:-
capped  eavermiption’ The ttne between handwapped  and
o bandicapped chitdren s often very fuzzn, and ditticult
detemanal o problems il be rased. The California statute,
tor cvample. peovdes that “[d]tterential standards and
asessiment procedures may be adopted  for pupils otk
uaenose d dearmme disabitlines” (emphasis added). See note
Noting that the exact dehimtton of the term s a
Local distriet respensibihity . the Calitormia State Department
learntng  disability as
“achmcal term nsed i special education The term diagno-
v imphes an adentfication of casual factors which inter-
were with g students learning. The term disability implies a
persitent and arreversible state There s acknowledged dif-
Sonlte mo difterentining between the student wha has dif-
Genlts dewrming and the learning disabled child ™ Techmical
Asastance Guide, note [T at =14 mfra. The Fducation
tor Al Handicapped Children Act of 1975 prescribes a pro-
cedure for adentitvinge handicapped children, see 20
USO8 2100 and 1413y For amplementing
regulations. see 45 C TR §§120a 220 SO0, and S31.
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of Fdacaton detines a diagnosed

For some handicapped children, the tarrest approach
would be to use the same test, standards, and procedures used
for non-handicapped stodents. For examnple, a child whose
only handwap s a speech impairment could take the same
paper-and-pencil test taken by non-handicapped students. For
other bandicapped children, the fatrest ap-proach would entail
nmnor modifications, For example. a bh- 1 ¢ -dent could be
eiven the test in brandle form. For many id-en with severe
handicaps, the barest approach wonld be covnpletels ditterent
tests, standards and procedures. or even total exemptionfrom
the competeney test reguirement

Individual dectsions of this kind could be madeas part of
the process of developing the Individualized Fducation
Program (1EP) required by  the Fducation  for Al
Handicapped Children Act of 19757 This new federal law
reinforces 4 growing trend to individualize the diagnosis,
instruction and assessment of handicapped children.® Pohey-
mikers tn somce states, including Missoun® Massachusetts ™

the Fducation for Al Handicapped Children Act of T97€
wipra note 40 reqinres that every nandicapped child i need
ot special education programs and services be provided with
an Individuahized Fducation Program (FFP). Fhe [P a0
tormulated  at o meeting attended by wchool othcials, the
teacher. the parents or guardian and, where appropriate.
the student At this mecting, sptormation coneerning the
child’s capabilities and achievements s compiled and dis-
cussed. and an IFP i written by the team of persons at-
wnding the meeting. For egal requirements regarding this

procedure, see 45 C F RO§§121a.340 to 1214.349.

The indmadu-tized education program is @ wntten state-
ment which me ades. (1) a statement of the present levels of
cducational pericrmance of the child: (2) a statement of the
annual geals for the child, iacluding short-term instructional
objectives, (h statements of the speaifia educational ser-
vices to he provided to the child and the extent to which
the child will be abic to participate in regular classroom
programs, i4) the projected date tor mtiation ! servaces
and the anticipated duration of services, and §5) a state-
ment ot the appropriate objective criteria and evaluation pro-
and schedules for determining, at least on an

annual  basis,  whether instructional  objectives arc being
achicved 20 U.S.C. §1401{ 1D

K Many parents and educators have been trving for vears to
mdividualize instruction for all students. Perhaps the concept
of an {EP should be considered for possible adaptation for
non-handicpped students. A parent Who has been active in
4 statewde oreamization for exceptional children recently
told oy that she has two children a handicapped daughter
ard o ron-handicapped son and that her son could also
benctit greatly trom an 1EP.

Y Missotrt will dinstitute statewide minimum competencey test-
ing next fall for assessment purposes, but hias not vet made
comnetencey testing part of a graduation requirement. Under
the Missonnt plitn, indmadual determinations will be made
regarding the participation of handicapped students in the

~mam. Missouri educators will look to a handi-

nt's TEP to determine whether the student has
had a chance to develop the basic skills included on the
test. It the student’s TFP shows that' the handicapped
child s learning the skills involved in the assessment. then
the child will take the same test as a non-handicapped
student. For other children, the 1EP could indicate the need
to exempt the child from taking the test or the need to

cedures

dUACNSMYe

capned

tollow  different assessment  procedures, such as oral ad-
ministration of the test. Mowomal Competency Fostng gad
923
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and Calitorma 't are recommending or requinng individual
about programs for handwcapped
children based upon the TFP,

decisions competeney

IV. DIFFERENTIAL DIPLOMAS AND
STANDARDS

'noorder toassess the tarness and legahty ot competency
testing programs for handieapped students, the two most

v Heanddicapped  Moovowrcs Plons PHE DELTA KAPPAN
i 36T Chainrary 197K
in Moassachaset's has noet adopted a0 competency testing pro-

eram as of this wntmg Fhe Advisory Commtiee on High
Gradugstion Requirements that was established by
the Stassachusetts Department of Fducation, in an October
197" ceport entided & PROPOSATL FOR A MASSACHLU-
SEATS ESSENTEAL COMPETENCY STANDARDS PRO-
G RAM proposed  test
redarement bor certinn specialized

~chool

from the
with

recommends  exemption

“some children
need

N tferent comnutree established by the Department of
Speant Pducation recommends inodraft lorm that the team
thar Fducation
Bondd imdlude 0 the written plae any necessary modilica-
Gons ncompetercy testag Thie speaial education cam-
mittee dalso suggeses that o hen the team recommends that a
viven sudent ot dahe a coemneteney based the com-
pensators shills and et to 1.place that test should be
stated i the education oo Dt recommendations en-
nrled Statevede Competesics Standards tor Special Needs
Stirdents, ¢dp 1oare avanlable from the Federation tor Chil-

writes o childs Individualized Program

test,

dren with Speaial Needs. 120 Bovistan St Boston, Muass
02116
1 Phe tocal govermage boards of all Calitormia school districets

anantaine umor and semar high schools are requared by
aonew adopt standards of  proticiency n
havi skalle tor pupmils by lune 1 19758 The law arrher
pronides that “[sJubscquent to lune, 1980, no pupl shall
recenve o diploma of pradugtion trom high school it he or
e Y nor met thé standards of proficiency in basic skalis
presetithed by the  secondary school  district governimg
moand T Another provision states that “{d Jifferential «rand-
arde and assessment procedures mav be adopted for s
with learnimg disabilities ™ The stated mreat of the degisla-
tur+ m passing the new law iv that “pupils atrending public
whoalo in Calitornia acgmre the knowledge, skills. and con-
pequired  to tunction effecenisely n contemporary
covite AR Y048 gy maditicd hyv AB 6S. amendding Ch 2
of T 2x ot tne CAL FD CODE

I+ taehate implementation of the new law, the Califor-
s State Department of Fducation prepared a TFCHNICAL
ASSISTANCT GUIDE FOR - PROFICIENCY  ASSESS.
MINT 9T (hereatter TECHNTOAD ASSISTANCE
GUEOE N pages 04 and 150 the TFCHNTICAL AN
SISTANCT GEIDTE andludes a section which discosse. (D
detimne the term Sdigmnosed dearnme disabilities™ consis
tent with the Caltorna Master Plan for Special Fducation.
note ho (2 and pstitving standards tor
Jivahled which e ditferent trom the
coamdards st tor other students, see 14 mfre and (3
corphone with existing Law, rales, and regulations which
particular dearming  diabilities
Speditie recommendations
FECHNTOANT  ASSTS TN
clewhere o this arnicle, Coar
20 and 21

“ate law to

Pdong

Vi et sething

icarnng students

note

artoot students who o hase

hted oo eneral starementd
ot This section of the

GUIDE e

2RI RV RN A TR IR

descrthed
and notes 10 1S 16, and related
teng et

924

<

tundamental whether there should be
difterential diplomas tor handicapped and non-handicapped
dudents, and  (2) whether there should  he  differcntial
standards tor handicapped and non-handicapped students

A differential diploma tor handicapped students mav be
detined as a diploma that is distinguishable inany way from
that awarded to non-handicapped students who pass the
competeney test. Anv distingishable feature (for example, in
the color, shape or wording of the diplona) mayv harm the
handicapped person. This harm will probably be the trigger tor
legal analysis to determine who s responsible for that harm,
and  whether  the person(s), Institution, or
government has suflicient reasan to justify the harm '

Dufferential standards far handicapped students may be
detined as standards that are different from (usually less
stringent than) the standards that non-handicapped students
are required to meet. The basic rationale for ditferential
standards is that thev are designed to meet the spectal needs
and capabilities of handicapped students. Policv-makers in
some states'' are recommending o requiring differential
sandards  tor  handicapped  students based  on  the
Individualized Fducation Program (IFEP) mandated by the
new federal law. The Calitorma State Department ot
Fducation, for example, recommenr-is that student proiiciency
standards for handicapped studer - be set individually rather
than st tor the group as a whole hat the committee with the
respansibility to develop an individual’s plan should deseribe
the performancee standards in basie skills for which the student
mav receive a diploma; and that the committee “should
prescribe attainable standards which enhance learming ™™

T'he three general approaches likely to be considered by
pirrents and poliev-makers may be summarized as follows: (1)
atme diploma and same standards: (2) same diploma and
ditterential standards: (3) differential diploma and difterential
sandards. These three approaches could he applied with
respect to all handicapped students, speeified sub-groups of
handicapped students, or individual students ona case-by-tase
hasis - For reasons set forth below, the authors think that
indimadualized determinations are advisahle.

The new California statute on proficiency testin g
apparently authorizes local districts to adopt any of the
approaches summarized above. The statute provides that
ditterential standards mav e adopted for handicapped
students ** The statute does not require the same diplema tor

questions are (1)

responsible

handicapped and non-handicapped students, but loeal pohey

[N Scoo weneralle, Note, Developmenes i the Taw
Frovecuon 82 HARN T REV 1065 (1969,

3 Mossours, Massachusetts and Calilforma, See supra notes 9,
1o und 11

14 TFCHNICAL  ASSISTANCE GUIDE. note 11, at
IH1-15 The pude incindes the tollowing warning “Setiing
ditterental standards v a porentually sensitine practice It
v important that the various school publies understand how
any stadent will be classified  as having a learnming dis-
bty Tney miet also understand the process that will be
emploved to et proficiency standards for the student having
G dienosed learnimg disability 10 these two
not thoroughhv understoad. some may

Fyral

supra

Processes are

constder the tocal
covermme board 1o be acting i oan arbirany and CAPTICIONS
manner

s Neo supra note 1

CLEARINGHOUSE REVIEW
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with the stated mtent of the

fewslature that stadents Sacqure the knowledee, skills, and

will hoave ta he vonsstent
conbidence reguired to lunction eftectively in contempotany

NITRICAY

V. DIFFERENTIAL ASSESSMENT
PROCEDURES

Another important  deenston for pohey-makers s
whether difterential assessment procedures should be adopted
tor handicapped I'his take the torin cf
moditving the paper-and-pencil test given to regular students,
and o dey Coping methods of assessment that do not require
A paper-a - net] test

1 i i moditied paper-and pencil test is illustrated
hv the State ol Flonda where blind and visually-impaired
tuke bratlle or large-print versions of the
statewade ginvenr to non-handicapped  students.!
Moditications of the test instrument, however, are not made
tor children with other tvpes of handicap, and for some
handicapped childreit this will rinse serious diserimination and
cqual protection questions under state and federal law ¥

students could

students muay

test

1S 1%
i Floasula the tust state o miplement i statutory requirement
for cormpetenoy testig as g preregisite tor g high school

diplorea anstituted statewade tests during the current school
voar The test straments used are designed  to sarves
Aot masreey o hase shills and functional Tieracy defined
boosrar standards "Rased on these standards, cach district
St eande tor the asarding of certificates of attendance
ard e provade tor difercatated diplomas to correspond

wehoche sarving achwesement levels or competencies of s
wonadarn audents ™ Ch 232 2450 Fla. Stat. See, weneralls
Pl oo Pduvational Accountability - Act of 1976, FLA

SCHOOD T AW (9% ey Ch 229 55 ¢f wy

Aocondme o FHonda Department of Fducation officials,
e the fast adnumistratton of the test, all the mentatly re-
et cradents were oxempt from the testing reguirement
crhar they were automateally awarded a certificate
~fattendance rather than a high school diploma). However,
returded child. whose  parents requested it
vampeteney test Children who were legaily
recene the proficieney test in a braille form
aad chiddeen who o were visuallv impaired could receive a
Lo prent tarm ol the test

Steteeducation ofhicwals are currently engaged in formu-
paper which, it approved by higher lesel
state deparament otticials, will be presented to the legista-

[RAATSTE I P

Ay mentaliy
take the

cotnid

conld

Alhind

ateae a0 pehies

ey proposed  degislative  revisions concerning com-
ey st CThis information was compiled from tele-
phone imtecviews on January 6, and 11, 1978 with (wo
Flonida State Department of Fducation officials, Dr. F.
Sterbe o Bhrector of - Spedial Education and Ms. Wendy
Cuitai Bareau of Fxceptionat Children).

I~ Aokt ro amend the Florida statute, supra note 17, has
heer ntroduced by Representative Maxwell. H.B. 445
would amrer afie. provide difterential diplomas and  dif-

terentigl pertormance standards for mentallv retarded stu-
whoe are unahle to meet regular district requirements
Al other handicapped students would be
meet the regular standards for graduation, pro-
that the state department of education “shall develop

dents
fer craduation
teatred o
vided

MARCH 1978

Similar legal questions would also he raised for a state that
mitkes no speeial provisions of this kind for handicapped
students. and vet denies diplomas to handicapped students
whao do not pass the test. The argument would probably be that
an  unmodified  test  instrument  discriminates  against
hindicapped students (especially those children with sensory
ar motor problems) on the basis of their handicapping
conditions " The argument will be stronger where the
maoditications are re'atively casy to make.

The use of alternatives to a paper-and-pencil test s
illustrated by the California statute which provides that local
districts may adopt differential assessment procedures for
handicapped students,?? The Calitornia State Department of
cmphasizes  that  “assessment  of  student
he based on multiple criteria, notjust a test

Fducation
perfornm. i
seore

Weocher or onot differential standards are set for
torndents, differential assessmiens procedures may
he advis: “poliey matter and perhaps even reqtiired as a
legal matte @+ e situations. For example, if the purpose ot
a competency test s to measure a student’s ability to perform
adequately in certain real-life situations, a direct performance
mieasvre may be more accurate than a paper-and-pencil test
Mad: us and Airasian write that many of the minimalcognitive
competeacies for graduation involve application of basic
literacy and numeracy skills to real-life situations (tor
example. checking the accuracy of bills. sales slips, erc., or
using the public librarv, the town and state offices). “These
competencies are most validlv measured by the most direct
means possible. situational or performance examinations
which determine if the student can actua.lv perform the
beha - - "' Although they recognize that direct
measutement is often costly and time-consuming, Madaus and
Airasiar conclude that “indirect paper-and-pencii tests
measuring knowledge about the competency arcas are not
enough. Any indirect or surrogate measurement must be
validated against direct performance measures.”?' Thus
serious guestions ahout fairness and legahity would be raised in
this situation if a student (handicapped or not) could show that
he was denied a diploma on the basis of performance skills thit
he could demonstrate by dircct assessment, but not by the

handici:

spectal torms of the state assessment test and special pro-
cedures for test administration ol exceptional students who
are deal or hard-of-hearing. blind or partially sighted, or
phystcally handicapped. or who have a learning disabilite™”
The bill has been referred to the House FEducation and
House Appropriations Cemmittees. but no action has been
taken as of this writing,

19 See. generallv. regulations regarding test instruments used
for placement purposes for handicapped persons, 45 C.F R.
$1214.532¢¢) and 45 C.F.R. §84.35(h)(3). See also notes 26
through 2K and related text mnfra.

200 See supra note H

21 TFCHNICAL  ASSISTANCE GUIDF, wpra note 11, at
n-1s
RN G Madaus and P Narasian, fsswes o Evaluanunge Stadent

(hatcomes i Competency Baved Graduanon Progranis, 10
I OF RFS & DFVIN ED. 79 %6 (Spring 1977
RR} Id at K6
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mdirect pap nd-penctt measure S This sueggests that ot o
student cannet pass o paper-and-pencil test given by the
school. then the school masy want to give that student a direct
performance measure to be sure that he does not have the
requisite shalls betore denving him a diploma.

VI. LEGAL IMPLICATIONS
Fhe Clearmehowse Review article mentioned  above
states  UThe mimmal competeney requirement as a

precrequeste toa high school diploma ica new phenomenon in
most states, 1t s theretore ditticult to identity the strongest
lepal argnments for or against 1t and even more difticult to
predict the pndicial response ™ This statement s espectally
apphicable to competeney testing programis tor handicapped
lhe tederal Constitution, statutes and regulatnons

miny

sidents
cind  comparable
handicapped persons with special protection against unfair
and dicrmmnatory practiees, but as of thes writting neither thev
net the courts provade specitic gradance rc‘fz‘urd:ng competency

provistons an states)  provide

testing ol handicapped students.

The regulations mplemenung Secton S04 of  the
Rehabihitation Act of 1973 are 4 case in pomt. One s theretfore
lett with the general language ot Section S04

No otherwie quahtied handicapped imdividual in
the United States shall, solety by reason ot
his handicap. be cxcluded trom the | articipa-
tion an. be denmied the he sub-
jected o disenimunation under any program or
activity recenvng Federal tinancial asasta cer

benetits ot or

AR Persons tanchar wath protessional steadards o classatving
chitdren as mentallv retarded will see the analogy between
ook o adaptive behavior assessmients to determaine 1n-
relhieence and hire-skalt determine compe-
tence The Amencan Assocuition on Mental  Deficieney
AAMDY recommends that oo child should be clasvitied as
retarded an the “significantly sub-
CONneur-

assessments to

absxence of
peneral antellectual  tunctionimg e xovmg
weth deticas o adapiive behavior, and moenifested
deselopmental penod™ femphasas added). H
GROSSM AN (ed 0 MANUAT ON TFRMINOLOGY AND
CUASSTHICATION IN MENTADL RFTARDATION, at 1
Adaptive behavior v detined by the AAMIDY a8 “the
the

the standards of personal independence and <ocl responsi-

mentatlhy
nerage
"1")//‘.

Jurmy the

REARY!

cifrots cness or degree sath whieh ndivadual  meets

R esvpected of his age and cultural group ™ 4l
adaptive  behavior are necessary to
siv-hour retarded ehild™ who v consddered
normg’ ket dnends, ard commumity, but n danger
of beme Cabeled mentalhy retarded by the school on the
hav v of 1 test results 10O narrow  di-
human antelhgence, and some people call thin
“choo!™ aatelhgence as opposed 1o the knd of thite Skl

lhgen.e measured bvoadapuise behavior The AAMD

cisoaoset of gdaptive behavior scades, and other groups
deselaped or are developing simitur “ohjective™
adaptive behavies, which provide some
vindarce 1o groups anterested an developing apphied pertor-

omcasires for competency teshing programs

Moasurements of

clicnngte Uthe

(ests medsure

mension o

<~ hane

Toasures o Ty

AN Compeen s Tevere suprd note 20al 441

n Scoton Stk o the Rehabihation Act of 1970 8 cadihied at
2oL SO 8§79 and s mplementing regulations at 45
O R 3T and x4
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The problem s that some handicapped students may bhe
“subjected o diserimmation™ b thev are “exciuded trom
the benefits of™ the
competency  testing program  that s provided 1o
handicapped students. Other handicapped students may he
subject to disermination and denied the henetits ot the
programunless  diflerential - standards and  ascessment
procedures are provided. Similarlyv, the potential conflict
between  the  ederal  statutory presumptions (1) that
hiandwapped students should be integrated into the regulbir
cducational program to the maxione exient appropriate,”

participation ™ or “denied same

non-

and (2) that to provide equal treatment to persons with
unegital needs tsoantan inowonre crrcpntances, o probahly
cannot be resolved without individuahized determmearons
Ihe underscared  language in

indicates that indivdaal determumations are in order

these presumptions also

The poficv analvsis set torth aboyve also suggests that tan
and equal treatment precludes any umiform approach to
handicapped students. What s farr tor one handicapped
student oy be unfair another  because individual
circumstances vary so greatly, Some handicapped students
thike the speech-impaired student mentioned above) who need
to be treated like non-handicapped students, but are not, will

tor

probably clhum vioiations of the equal protection clause.

[

U

Nection S04, and the tederal statutory presumption that
handicapped students shauld he integrated into the regular
cducational pragram to the maximum extent appropriate.
Other handicapped students (for example, many. but not all,
muluplc-handeapped  personst who need 1o be treated

SII20%), Pducation tar Al Handicapped
1978 and s implementing regulafions ot

N LYTR( T
Children AC o

35 01 R OQI2Ia S50 S o eepulations tor $504 ot the
Rehabilitanioen Act of 19730 gt 48 O R SR Wy, and
Hoairston Irovck. 42V F Supp IR0 KXY Sy W A,

1970 (stanine pursuant to §504 that ot s “imperatine that

every child recene an education with his or her peers
nvofar as it at all possible™) Stuart v Nappio No.
B-773R1 b Conn. Jan 10 1978), Donme R v Waood, \o
TG0 (DS O, Aug 220 1977 Kampmeier 0 Navguint
S2V B 24 296 (2d Cur 1977y Matte Ty Holdladay, No
PDETS S IN D Man, Julv 2210977 Inits onhy decimion

mvolving Section S04 as of thiy wnnng, the TS Supreme
Court  considered o challenge  to Virgina's tuition re-
imbursement plan fer handicapped children placed i private
schoolv whore naappropriate public program was avalable 1 he
district court had deciced the case n tavor of plamtifts on
constitutional Supreme Court vacated  the
decision and remanded the case “wirth directions to decide
federal statite, Section S04 ot the
Federa! Rehabthtatnion Act of 1973 * Campbell v Kruse,
46 TSN 32 Octeher 30 1977 detnls on
and orher cises involving S804 vee 140 ot the sanous -
sues of the TDUCATION T AW BUTTETIND published by
the Coenter tor Law and Foducatien Se o CENTIER
FOR AW AND DUy 1ON SEEDENT CLASSIEL

CATION MATTRIANDS RT95 g hune 1970 Supplerient)

grounds  The
the clamm bascd on thy

For these

[T

A In comments o the final regulations under §804 a1 <he
Rehabibnation Act. HEW notev that “difterent or speaial
treatment of handweapped persons, because of therr handr-
citps mas he pecessdry noa nomber o contexts i oorder to
enviie cguial cpportumity 42 Fed Ree 22676 (M 4
[97h)
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O

ERIC

Aruitoxt provided by Eic:

ditterenthv trom non-handicapped students, but who are not

with  ditterential standards and or assessment
will prohably chinm violations ot the equal
protection chrose. Sectton S04, and the tederal statutory
proesumption that to provude equal treatment to persons with

A

provided

procedures

aneqaal nesds s untior i some circumstances

W hatever approach the vanous states and local school
distnicts take toward competency testing and handicapped
students. that approach cannat be inconsistent with the
requirements of the Fducation tor All Handicapped Children

Act ot 1975 The Individualized Fducation Programs required -

Mrvepearc Nspuaoy Bd o Bdoot iy of New Yort, Sh
FROD A2 (197300 a hilmgual education case where Judge
Franke! noted Yaogrowimg pninciple that at least an

respect ot Chenshed  human anterssts the notion that
sharple deparate people are legaily fungible cannot survive
the consttutional quest tor genmine and effective equahry.™
Comprre also Tan v Nehols, 414 TS S63 (1974), where the
Supreme Caovrt held that retusal to provide education geared

too the nesds of non-EBnghsh speaking Chinese students (by

cither ansttction an Fnghsh or cliasses in Chinese) violated
Paie VT o te Cial Raghts Act of 19684 The Conrt noted
Now  aSsatate equality can lead to functional exclusion

“Uoader rhese statesnposed standatds. there s no equakity

of tteatment merel by providing students with the same

ticoates texthooks, teachers, and curescuium, for students
whoeo e not understand Fnghsh are effectively foreclased
o any mcamngtul educanion ™ See generally cases dis-

crisaed e Part IV oot STUDENT CEASSIFICATION MA-

PERIN S vupra note 27

by the Act' cauld be used in making the kind of individualized
determinations suggested inthisartizle, but should not contlict
with the responsibility of public schoels to provide a tree and
apprepriate educition puisuant (o the Act and Section 04

In sum, it is hard to make any generalized statement
aboat the legality of competency testing of handicapped
students except that individual needs and circumstances are
hikely to be a kev concern. The courts traditionally stress
mdividual cases and specific factual situations as much as
possihie, and reach difterent results accordingly. Therctore
we think that if patents and pohiev-makers decide to applh
campetency testing programs to handicapped students, they
would be well advised to avoid anv uniform approach tor all
handicapped children, and to consider instead an approach
based upon individual determinations,

Vil. CONCLUSION

I'his article was written because the authors have
received many requests for information abhout competency
testing of handicapped  students.  Preliminary  research
revealed only sparse materials on the subject. and poliey-
makers 1 many states are on the verge of developing
competency testing legislation and programs that will atfect
handicapped children. Given the relative scarcity of materials
and the ditficulty of the issues presented. more careful
sssential. Persons who have materals or
contribute to a better  understanding ot
competency testing of handicapped children are encouraged to
share them with the authors who will share them with others

deitheration s
thoughts 1o

i) Sew vuupra note
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